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Deed of Novation

Date

Parties
1.
2.

Recitals
A
B
C
D
E
F

) AN D

ol /\4/@/1 ReA. 2007

Ducru Pty Ltd (ACN 003 029 776) of Waterloo Business Centre, Unit 8, Level 1, 42-44
O'Dea Avenue, Zetland, NSW (Ducru); and

Lane Cove Council of 48 Longueville Road, Lane Cove, NSW (Council).

Durham and the Council were parties to a deed dated 7 May 1986, a copy of which is
attached to this Deed as Annexure "A" (Durham Deed) under which Durham undertook
to carry out certain works and dedicate certain land in favour of the Council in lieu of
the payment of 5.94 Contributions.

Although the Durham Deed was never signed by the parties, Durham and the Council
undertook their respective obligations set out in the Durham Deed as if it had been
signed by the parties .

Clauses 6.1 and 6.2 of the Durham Deed provide as follows:

6.1 Durham shall not transfer or assign or otherwise dispose of Durham's rights and
obligations under this Deed without Council's written consent which consent shall not

be unreasonably withheld.

6.2 PROVIDED THAT the consent referred to in clause 6.1 hereof is first obtained
nothing in this Deed shall prohibit or in any way prevent Durham or its assignee as the
case may be from selling the Land or any part thereof PROVIDED FURTHER THAT
Durham (or its assignee) procures, at its own cost, the purchaser's execution of a Deed
in terms substantially identical to those of the covenants, conditions and agreements of
this Deed which then remain to be performed by Durham (or its assignee as the case

may be) and Council respectively.

Ducru subsequently acquired all of the shares in Durham and is the registered

proprietor of the Land.
This Deed is entered into pursuant to clauses 6.1 and 6.2 of the Durham Deed.

The parties also wish to confirm the existence of the Durham Deed and record their
agreement of the remaining floor space ratio credit available under clause 5.1(c) and (d)
of the Durham Deed.

It is agreed as follows.
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Deed of Novation Allens Arthur Robinson !

1. Definitions

The following definitions apply, including in the Recitals, unless the context requires

otherwise.
Durham means Durham Developments Pty Ltd.

Land means the land comprised in Folio Identifier 1/1095363 known as 14-16 Orion Road,
Lane Cove, NSW.

S.94 Contributions means contributions payable to Council under .94 of the Environmental

Planning and Assessment Act 1979 (NSW), as amended from time to time.

2. Parties' confirmation

The parties;
(a) acknowledge that the Durham Deed was never signed by the parties;

(b) agree that they undertook their respective obligations set out in the Durham Deed for
all intents and purposes as if the Durham Deed had been signed by them;

©) confirm the existence of the Durham Deed despite it not being signed by them; and

(d) agree to do all things, including signing the Durham Deed (if necessary) in the form
attached in Annexure "A", to give effect to the Durham Deed and this Deed.

3. Novation

(a) With effect from the date of this Deed, Ducru is substituted for Durham under the
Durham Deed as if Ducru had been a party to the Durham Deed instead of Durham.

(b) With effect from the date of this Deed, Ducru will be bound by the Durham Deed as it
relates to Durham and will enjoy all the rights and benefits of Durham under the
Durham Deed.

4, Council's confirmation and consent

The Council:

(a) consents to the novation of all the rights and benefits under the Durham Deed to

Ducru;

(b) acknowledges and agrees that condition 1 of Development Application DA413/04, 14-
20 Orion Road, Lane Cove has been fully satisfied in respect of the Land by reason
and on account of certain works carried out in lieu of the payment of s.94
Contributions relating to the Land such that no further s.94 Contributions are payable

in respect of the Land; and

(c) covenants in favour of Ducru that as from the date of this Deed, it will perform its

obligations under the Durham Deed in favour of Ducru.
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Deed of Novation Allens Arthur Robinson "

5. Covenant on resale
If:
(a) Ducru sells or otherwise disposes of the Land; and/or
(b) Ducru or a subsequent purchaser or transferee, lodges an alternative development

application in respect of the Land,

then Ducru will (at its cost) obtain from the subsequent purchaser or transferee a deed of
covenant in favour of the Council containing similar provisions to this Deed (and in particular,
clauses 6.1 and 6.2 of the Durham Deed) and confirming the satisfaction of the payment of

5.94 Contributions in respect of the Land.

6. Acknowledgment of remaining floor space ratio

The parties acknowledge and agree that for the purposes of clause 5.1(c) and (d) of the
Durham Deed, no development may be carried out on the Land to which this Deed applies
that would exceed the total gross floor area of 11,948m? (comprising a gross floor area of

10,582m? of office space and 432 car parking spaces).

7. Costs

(a) Ducru shall pay its own and the Council's reasonable legal costs in connection with
this Deed.

(b) Ducru shall pay all stamp duty on this Deed.

8. Perfection of deed

Each party must execute and deliver all documents and perform all actions necessary to

achieve the intention of this Deed.

9. Governing law

This Deed is governed by and construed in accordance with the law in New South Wales and
the parties agree to be bound by the exclusive jurisdiction of the New South Wales Courts with

respect to legal proceedings relating to this Deed.
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Deed of Novation Allens Arthur Robinson |

Executed and delivered as a Deed in New South Wales.

Executed in accordance with section 127 of the
Corporations Act 2001 by Ducru Pty Limited in

the presence of:

/P}M NG P

Tvy

S le Dlrector and Sole Secretary Slgnaturé/

Print Name

Executed and authenticated by the General
Manager for and on behalf of Lane Cove M

Council in the presence of:

Authorised Representative Signature

% Yyl Pk BAAW

Witness Signature / Print Name
A mlee<e Aave (- EAERAC PanAL 7T
Print Name Position
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Annexure A

Durham Deed
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day of apctl (9867

.

EED j5 made khe
DURHAM DEVELOPMENTS PTY. LIMITED a company duly

incorporated in Lhe Stare of New South Wales and

having its registered offica al l4dth FCloor,
19-31 Fitr Street, Sydney (hereinaftev "Durham")

oF the one part

P\

48 Longueville Road, Lane Cove (hereinafter

“Council®) of the other part
Si= '
Durham is the registered proprietor of the whole of the
land comprised in Certificates of Title Volume 11949
Felin 20), Volume $236 Folio 105, Voluwme 9236 Folio M0G
and Volume 7606 Folio 49 being the laund comprised in

Lot 12 DP S$36115, Lot ) DP 210996, Lot 2 DP 2109%6 and

: !
Lot & DP 28020 known as l4 Orion Road,

Lane Cove. The
houndayies of the Land are marked red ¢n the Plan.
Counci) has issued to Durham a2 Notice of Determination of

Development Application No. 39) dated 20 May 1985

allowiny certain development of the Land by Durham
subject to certain conditions.

Council resolved on 9 September 19285 to approve the
construction and dedication as a public road of a road
passing through the Land (end other land) so as to link
Orcieon Road with Epping Road.

On or about 17 January 1986 representdtives‘of each
Durham and Council signed a drad&ng prepared by Ian
Turner & Partners (N.S.W.) Pty. Limited bearing the
number SKC15 and dated 3) December 1985 so 25 to indicate

the approval of Durhzm and Council respectively to the

‘g7 17:25 €33 zves
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construction of the Link Rosd in the general location and

generally in accotdance‘wich the cesign shown on that

draving.

The parties have now sgreed that the Link Read will pass

through the Land in the general localtion marked blue on

the Plan.

An application seeking subdivision in accocdance with the

Plan was lodged on behealf of Durham with Council and

Council has issued 3 Notice of Determination of

Subdivision dated 18 February 1986 approving such

subdivision subject to certain conditions.

G. The Plan does not show easements for storm water drainsge
Oor Sydney County Council kiosk substations znd it omits
other details which the perties acknowledge will require
to be indicated on the finel linen plan and noted in the
Section 86B Instrument to be submitted by Durham to
Council for the endorsement of Council's approval
immediately upon the Metropolitan Water Sewerage &

Drainzge Board Issuing a Section 34B Cectificate in

respect o€ the Land,
Durham has agreed to dedicate certein parcels of land to
Council and the parties have agreed to incorporate the

terms and conditions of such dedication as terms and

conditions of this Deed.

NOW THYS DEED WITRESSES that in cansidecation of the mutual

covenants hereinafter set forth the parties EXPRESSLY COVENART

AND AGREE as follows:-

229 2?29 FPRGEZ.6B3
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1.1
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17:26

In this Deed unless there is something in the
subject matter or context inconsistent therewith
the following expressions shall have the following

meanings respectively:«

"Deed" meens this Deed including any annexures

hereto.

“Dravings Nos. CO4A and COSB" mean the drawings

prepared by ITan Tuther & Partners (NSW) Pty.
Limikted bearing those numbers and respectively
undated and dated 29 January 1986 copies of which

are annexed hereto and marked "“Bl" and “B2"

respectively.
“"Durham's development consent” means the Notsce of

Determination of Development Appliceatior referred

to in Recital B hereof 3 copy ¢f which is annewed

hereto and marked “C”,

“Durham's subdivision consent” means the Notice of

Detetminektion of Subdivision referred to in

Recital F heveof & copy of which is ennexed and

_marked “D”.

“Exhibit I" means the letter if any referred to in

Clause 9.) hereof the original of which is marked

“Exhibit I".

“the Land" means the lend particularised in

Recital A hereof.

“the Linen Pl&n" meens the finsl linen plan

referred to in Recita)l G hervreof.

299 2729
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"the Link Road" meani Lhe whole of Lhe 1o
described in Recital C hervol, ond onwexuray ‘A i

Bl ana B2 hereof .
“the Plan~ means Lhe plen of subdivision a copy of

which is
CAS 1 g e PR {

“the total cost of the Link Road“ weans (without

limiting the generality thercol) tﬁc total of all

design, suvrvey, site clearing, construction and

management fees togelher with the cost of all
labour and matevials related to the design
construction and commissioning of the Link Road’
but excludes the cost of diverting scwers and

drains within that part of the Land shoun as Lot 1

all fees and costs celated to the
all

on the Plan.

preparation of the Plan and the Liner Plan,
fees and costs related to the application for
subdivision referved to in Recital F hereof, and

8ll those costs and expenses agreed to be borne by

Durham pursuant to Clauvses 2.1.2, 2.1.3, 2.1.4,

2.1.6 and 2.2(a) hecreaof.

In the intecpretation of this Deed unless there is
something in the subject matter or context
inconsistent therewith the word ~“person” shall
include a corporation, words importing the
singular or plural number shall iﬂclude the plural
or singular number respectively and «words
importing one gender shall include all other

genders.
Headings are inserted for guidance only and shall

17:26

annexed hereto and markad "A" ~codoodeswssomsd
Lok L
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not form any pact of fhe context.
1.4 Any document referred to herein as an Exhibit has

been exhibited to the parties at the time of their

execution of this Deed, initislled on their behalf

by wey of identification and marked as such
Exhibit.

Contribution by Durham

2.1 The Link Road

2.1.) The Linen Plan when submitted by Durham to
Council for the endorsement of Council's
approval shall contain a stacément of
Durham's intention to dedicate to Council
that part of the Land required €or the
construction of the Link Road namely, that
part of the Land in the general location
marked blue on the Plan having a variable
width of appyroximately e¢ighteen (l8) metres,

2.1.2 Prior to the date of registration of rhe
Linen £Plan (the cost of such cegistration
to be borne by Durham) Durham shall
demolish at its own cost all structuves
currently loceted on the Land on or 3Cross
the boundaries of the lots shown on the

Linen Plen,

2,1.3 Prior to or #ithis six (6) months of the
date of registration ¢f the Linen Plan
Durham sha2ll demolish at its own cost 2ll

structures currently located on that part

TEI ST
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of the Land which is to be dedicated by

Durham ko Counci) pursuant to Clause 2.)1.1

hereok.

Prioer to or within Eive (5) years of the
date of registration of the Linen Plan
Durham shall demolish at its own cost all
those structures required Lo be demolished
pursuant to Condition L of Durhem's
subdivision consent which have not then
been demelished pursvant to Cleuses 2,1.2
or 2.1.3 hereof.

Within fourteen (l4) days of Council
serving Durham with notice that Cocunci) has
made § payment Or progress payment Yo @
person engaged by or on behslf of Council
in connection with the design construction
and commissioning of the ULink Road, which
payment represents the whole ov a part of
the tolkal cost of the Link Road, Durham
shall pay Council zn amount equal to
thirty-five per centum (35%) of the whole
of the relevant payment or progress payment
or, where the relevent payment or progress
payment relaztes partly teoe the total cost of
the Link Road and partly to a cost which

crises 2s & consequence of the operation of

sub-clavses (b) &nd {¢) of Clause 2.1.6

hecreof. an amount equel to thirty-five per

)
b
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centum (35%) of the relevant payment or
progress payment after deducting all

amounts zttributable to the operstion of

the s8id sub-clavses PROVIDED THAT Durham

s§h3l)l be wholly relessed and discharged
from its obligations pursuant to this
Clause 2.1.5 when Che total amount paid by
Durhem to Council pursuvant to this Clause
equals Four hundred and forty thousand
dollars ($440,000.00) or thirty-five per
centum of the total cost of the Link Road
whichever is the lesser and for the purpose
of giving effect to the last mentioned
proviso the last payment made pursusnt to
this Clause 2.1.5 may be in an amount less
than thirty-£five per centum (35%) of the
relevant payment or progress payment.,
(a) Hithin eight (8) months of the date
. af this Deed bucham shall (subject
to Durham having Eirst obtained the
gpproval of Council’'s Engineer to
the detailed design and
specificetion therefor, which by
then will have been prepared by or
on behalf nf Council) complecte
constrUCtio; of the crib block
reta2ining wall marked green on

Drawings ‘Nos. C04A end COSE ia

===
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(b)

—— e ce—maewey

accordance with the design end
specification 50 approved and to Lhe
sstis€action of Council's Enginevr,
The cost of conastructing che crib
block tetsining wall shall be wholly
borne by Dutham and Durham shal) not
be relessed or discharged from ity
obligations pursuant to this
sub-clause (2) unless a notice in
the terms of the notice referred to
in sub-clouse (b) of this Clause
2.1.6 is served by Council on Durham.
1€, for any resson other then a
reason which is beyond the
reasonable control of Durham, Dutham
hes not commenced construction of
the ccib block retaining wall
reterced to in suvb-clouse (&) of
this Clause 2.1.6 vithin four (4)
months of the date of this Deed,

then without prejudice to day cights
Council mey have as a consequence of
Clause 3.1(b) hereof Couwnci) may
serve Ducham with notice that
Council intends teo construckt the
same 2t Durhem's cost enticely &nd
if sueh & notice is given then From

the dete of service therenf

298 272¢
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sub-clavse (¢) of this Clause 2.1.6 ki
shall apply.
(c) Within fourteen (l4) dsys of Council ;
serving Durham with notlice that
Coﬁncil has mede & payment or
progress pzyment to the contfactor

engaged by or on behalf of Council

to construct the crib block
retaining wall marked green on
Drawings Nos. CO4A and COSB Durham
shall pay Council an amount equal to

the whole of the relevant payment oOC

Y progress payment.

purhem shsll not be released c¢r discharged
from any of its obligations pursuant to
this Clsuge 2.).6 by reason of any payments
made by it to Council pursuant to Clause
2.1.5 hereof.

2:2 public Reserve

Upon the registration of the Linen Plan Durham
shall dediczte Lots & and 7 as shown on the Linen

plan as public reserve and PROVIDED THAT at the

date of dedication:i~

(a) jots 6 and 7 are, at Durham's own cost,
free of all structures; and

(b)Y ' except insofsr &as éhe same is a foresecoble
§nd ressonable consegquence ¢f the operation

of Clavuse 4 herecf Durham by itself its

g2 JUL ‘97 17:28 299 2728 PAGE.0IC
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servants sgents licensees or invitees has
not caused or permitted the Yoss or
despoilation of any vegetation or 5031
which was existing on Lots 6 and 7 at the

date of hKhis Ueed,

Council HEREBY AGREES that:-

(i)

(Li)

(Ldd)

Durhem shall theresftec be deemed to have
landscaped the whole of Lots 6 and 7 to
Courcil's satisfaction and shall not be
requicted to pasy or contribute to the cost
of say subseguent landsceping thereof;

the total ared of Lots 6 and 7 shall
thereafter be taken inte account for.the
purposes of calculating compliance with
Condition 6 of Durham's development
congent; &nd

PROVIDED YHAT the cumulative totel thereof
does not exceed one hundred per centum
(100%). Durhem may from time to timé request
and Counci) shall upon such request cresct
specitied proportions of the teotasl aces of
Lots & and 7 as the landsceped asreas
otherwise reguired by Council's grent of

consent to the development of each lot in

che Linea Plan.

Best Endeavours

3.1

tG7

Dutham shall:-

(a)

1?2:28

make reasonable efforts to demolish the

299 2729
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structuies raferrcd Lo 1o cach ol

Clauynes 2 ka2 X:1.3 8w} 2,3(n) hoxeo[::aﬁé

w.-r-,..\ka) (% Fhomkag o fae date of this d
(b) use its best endeavours Lo complehe ;
construction ¢f the ¢rib LDlock retaining
wall refecrced to in Clause 2.1.6(a) herveof
eight (8) ~monding
within, eddfldemosstay. of Lhe dote af this Deed.

3.2 The parties horeto sh;ll respectively use their

best endeavours and shall do a)! things necessary

insofar ax they scte capable to:-

(a) imnediztely commence construction of the i

i

Link Road &nd in any event commence the %
same no laterc than within two (2) months of ;
the date of this Deed, and fo CO~\(bLo construchan
of H-e Link Road Wit Fen (=) monm of the date cfc this dend.

(by (i) ensure the registraztion of the Linen

g Plan; and

(i8) ensure that the dedicstions of land

referred to in ezch of Clauses 2.).1

b ——

and 2.2 heceof are cffected;

within six (6) months of the date of this

Deed.
i. Authorikty To Enter
4.1 Upon and From the date of this Oeed Durham HEREBY

AGREES that Council, by its servants agents or any
pecson engaged by or on behalf of Council in
connection with the dasign construction and
cormissioning of the Link Road, is authocised to

.enter upon the Land without furthec notice €or the €

purpose of carrying out certain preliminacy works

€z JuL 's7 17:29 289 2729 PAGE.@!Z




e

Fedoslo

BLeodrmth gL CRUDIRmALLn 8l € SdclHhug

JuL B2 cuv
« 12 &
crelated to the construction of the Link Road in
the nature of site preparation, namely: -
(a) site clearing;
(b) the erection of construction fencing; and
(c) depositing the minimum amount of f3illing
matecial needed to provide a six (6) metce
wide access ramp in the vicinity of the
western end of Moore Street, Lane Cove, the
precise location and gradient of such ramp
ta be the subjéct of the prior approval of
Council's Englneer.
4.2 Upon snd from the date of lodgment for.
registration of the Linen Plan Durham HEREBY
E AGREES that Council, by its servants agents or any.
pexson engaged by or on behalf of Council in
connection with the design construction znd
cormissioning of the Link Road, ig avthorised to
enter upon the Land without further notice for the .
gurpose of carstying out the then unperformed
balance of the works related to the construction
of the Link Road including depositing the amount
. of filling materisl then required to complete the
construction of the Link Road.
5, Agreemenbkts By Council
5.1 Subject to Durhem duly performing the covenants,
conditions and agreements-of this Deed Council
HERE.BY ACREES that:!-
” (a) Durham shall thercafter be deemed to have
@2 JuL '9? 17:29
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complied with Conditions 1 and 4 of
Durham's development consent to Council's
'satisfaction. '

(b) Durham shall not be required to pay or
contribute towards the provision or.
improvement of amenities or secvices
pursuant to Section 94 of the Environmental
Plenning and Assessment Act, 1979 as
amended in respect of its development of
the Land or any part thereof.

(c) The total area of the Land (which is agreed #%E,
to be 45.,127.7 square metres) shall be
teken into account for the purposeé oF
calculating the floor space rstio of any
Gevelopment of the Land or part thereof.

() PROVIDED THAT the ares of the office ol

component of the total gross floor space
developed on the Land does not exceed
forty-nine per centum (49%) of 45.127.7
square metres Councll shall not refuse
consent to any development application to
develop part of the Land by reason only -
that such development application.

Contemplates sn office component comprising

up to or- equal to sighty per centum (80%)- .

Of the totsl gross Eloor space then applied

to be developed PROVIDED FURTHER THA’

the event that Council resolves to g1

'97 17:38
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Assignment

6.1

‘97?7 17:38

Durtiam Shall not transfer or assign or otherwise
dispose of Durham's tights and obligations under

this Deed without Council's written conseat which
consent shall not be unreasonably withheld.

PROVIDED THAT the consent referred to in Clause

6.1 herecof is ficst obtsined nothing in this Deed
shall prohibit or in any way prevenk Durham or its
assignee &s the case may be from selling the Land

or any part thereof PROVIDED FURTHKER THAT Durham

(or its assignee) procures, at its own cost, the

purcheser's execution of a Deed in terms
substantially identical to this Deed or terms
substantially jidentical to those of the covenants,
conditions snd agreements of this Deed which then
remain to be performed by Durham (or its assignee
85 the case may be) and Council respectively.

Upon the submission by Durhem (or its assignee as
the case may be) to Council of a Deed wthich in
Council ‘s absolute discretion satisfactorily
complies with Clsuse 6.2 hereof Council shall
immediately sfter having exercised such discretion
in favour of Durham (or its assignee) either
execute the Deed which has been executed by the
purchaser or exchange duly executed counterpart

™

Dgeds wikh the purchaser.

No waiver by either party of one breach by Lhe

S
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other pavrty of sry obligation on that other

party's pact contained in this Deed shsll operate
as s waiver of another breach of the same or any

other obligstion contained in this Deed.

All demands, consents Or notices shall be in
;riting and may be given to or served upon a parcty
by heing left at that party's registered office or
principal place of business in New Soufh Wales or
by being posted as & pre-paid cectified or
registered letter addressed to that party at such
office or principal plsce of business. Any
demand, coasent or notice if posted shall be
deemed to have been served et the expiration of
three (3) working days afrter the time of posting.
For the purposes of proof of service it shsll be
sufficient to prove that the envelope containing
the demand, consent or notice was properly
¢ddressed, stamped and certified or registered and
post office box in the Commonwealth of

put in &

Australie. Any demand, consent or notice given by

Council may be signed on its behalf by the

'9F Ve

solicitor or Town Clerk for the.time being of

in

Council. Council's principal place of business

New South Weles- for the purposes of this Clause

8.1 shall be deemed to be 48 Longueville Road,

Lane Cove.

31
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9. ' vhole Agreement
Except insofar as any letter from Durham te

9.
Council Seing Exhibit I hereto mzy have brought

Clause 4.1 of this Deed into operation on and from
a date earlier than the date of this Deed. the
covenznts and provisions contained in this Deed
expressly or by statutory {mplicatian caver and
comprise the whole of the sgreement between thé
parties and it is expressly agreed and declared
thet no further or other covenants or provisions
shall be deemed to be implied herein or to arise
between the perties by way of collaters)l or other

sgreement by reason of sny promise,

’ representation, warranty or undertaking given or
mede by or on behalf of either party to the other
on or prior to the execution hereof and the
existence of sny such implication or collateral oy
other egreement is hereby negatived,

IN WITNESS WHEREOF the parties hereto have executed this Deed

on the day and yesr first hereinbefore written.

THE COMMON SEAL of DURHAM )
DEVELOPMENTS PTIY. LIMITED )
)

)

wes hereunto affixed in the
Presence of:

e e ww

Director

L T S

Secretary
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